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PART X. The British Commonwealth

Common-
wealth and
external
affairs.

Common-
wealth and
taxation.

Extension
Common-
wealth
Powers.

upon the Commonwealth by section 51 of the constitution and, so
long as its legislation is truly referable to any one of those powers,
the fact that it is also referable to subject-matters not therein included
is irrelevant; nor is the fact that legislation or executive power of a
State may be affected.1 The onus is upon the Commonwealth to
point to a grant of power in the constitution which will support an
enactment.21 It follows as a corollary that those who impugn the
enactment must point to some express limitation upon the power
established. The legislative powers of the States are only exclusive
in respect of matters not covered by the specific enumeration of
powers of the Commonwealth, while the exclusive powers of the
Commonwealth are limited to six topics which include the armed
forces, customs and coinage; sections 52, 90, 114, 115, and 128,
In the Commonwealth the legislative power over external affairs
is interpreted as extending to agreements entered into by Australia
on its own international responsibility, whether imperial, inter-
dominion or foreign: The King v. Burgess (1936), 55 C.L.R. 608,
where the validity of the Air Navigation Act, 1920, which carried
into effect an international convention, was upheld, despite the effect
it might have upon the right of a State to control transport within
its borders. This right of control is unimpaired in relation to civil
aviation in general.8
During the Second World War the Commonwealth passed four
laws which in effect made it impossible for the States to continue
to levy income tax. It was held by the High Court that the Com-
monwealth has power to make commonwealth taxation effective
by giving priority to the liability to pay such taxation over the
liability to pay State taxation. Moreover, the Commonwealth in
the exercise of its power to make laws with regard to the naval and
military defence of the Commonwealth could for the duration of
the war take over from the States their officers, equipment and pre-
mises concerned with the collection of taxes. It was further legal
for the Commonwealth to make grants dependent upon abstention
by the States from collecting income tax.4
of During the war too an attempt was made to secure very wide
powers for the Commonwealth with a view to post-war recon-
struction. After prolonged negotiations with the States which
started in October 1942 and the holding of a constitutional conven-
tion, at which there were represented the Governments and the
opposition parties of both Commonwealth and States, a Bill was in
1944 submitted to the electors on a referendum,6 but was rejected.
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